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Jdemorandum F6-17

Subject: Schedule for Consideratlon of Topics

I believe that it is useful each year to review the topics on the
Commigsion's arenda and to set goals to be accomplished during the rext
few vears. The establishment of priorities permits the staff to zive
priority to those topics the Commission wishes to be ziven priority and
permits us to inform interested persons and crganizations as to when a
recomnendation on a particular topic is likely to be produced.

T furtpner believe that the goals set should be ambitious and, at
the same time, be reasonably possible to achieve. Uith this in mind,
the staff has prepared a suggested schedule for the production of recouw—
mendations on various topics on the Comuission’s agenda of toplcs. The
schedule, if approved, will be reviewed next year in light of the situ-

ation existing at that time.

Topics on Agenda; Topics to Be Dropped From Acenda

The topies on the Commission’éiagenda are set out as Exhibit I
(pink). Two topics the staff suggests be dropped trom the azenda are

set out in Lxhibit II {(yellow}.

1577 Legislative Program

The items suggested for inclusion in the 1977 Legislative Program
are set out in Fxhibit III (preen). Uhether wage garnishment will be
included should be determined after ‘lemerandun 76-79 has been considered

at thie Septenber meeting.

Recounendations tot Enacted in 1276

Exhibit IV (buff) lists recommendations submitted to the 1576
Legislature that were not enacted. {We assume that bills that have not
already been i:tilled will be enacted.) The staff recommends against

submitting bills in 1%77 on any of these recommendations.

Study of Cooperative Corporation Law

As the Commission is aware, there is an acute need for 2 study of
cooperative corporation law. There are three major statutes which adopt
to soue extent the provisions of the repealed General Corporation Law
and, in the case of one statute, would adopt the repealed General lon-

profit Corporation Law (if the new ionprofit Corporation Law is enacted).
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tith resmeet to this problem:, thnere are several alternatives listed
Lelow:

(1) The Commission could commence an immediate study of cooperative
corporation law. The staff recommends against this since we believe
that thea Commission should not undertake tnis study if Assemblyman Xnox
plans to have another Assembly Select Committee appointed to make such a
study.

(2) The Chairman could send a letter to Assemblyman inox to ascer-
tain whether he plans to have an Assembly Select Committee appointed to
make the study. A draft of such a letter is attached as Exhibit V
{(blue}.

(3) The Corziission could recemmend in its final recommendation on
nonprofit corporation law that such a study be made by an Assenbly
Select Committee. The reason for such a recommendation would be that
cooperative corporations are more like business corporations than other
nonprofit corporations, and the new Jeneral Corporation Law was drafted
by an Assembly Select Comuittee. The difficulty with this recommenda-
tion ig that there is no assurance that an Assembly Select Cowmuittze
would actually be appointed, and the law relating to cooperative corpo-
rations might remain in its present undesirable state for many vears.

There may be other alternatives. ihat is the Commission’s desire

with respect to this matter?

Study of Governmental Tort Liahility

There is little doubt but that Sssemblyman ‘lcAlister's bill te
create a Joint Legislative Committee on Tort Liability to make a compre-
hensive study of tort liability will be enacted. This bill includes the
following provision:

The joint committee may contract with the falifornia Law Revision
Commission, or with other persons or groups with expertise in this
area, to concuct specific portions of the study. It may also seek
the recommendation of the California Law idevision Commission with
regard to any of the issues of this study.

A respolution to authorize the Nommission to study all aspects of tort
liability also probably will be enacted, but ne additional funding will
be provided and it 1s understood by all councerned that the Joint Legis-

lative Committee will make the study.



There 15 one aspect of the overall problem of tort liability that
the Commission is particularily qualified to study--povernmental liabil-
ity. 4 study of the liability amd iwmnunity provisions of the zoveru-
mantal liability statute to determine whether any revisions are needed
should be included as a part of the overall study. In fact, the bill

introduced by fssemblyman HcAlister was amended to include the following:

(L) The Legislature findz all of the following:
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{2 That cities and other entities and organizations of local
govermmuent are experiencing difficulty in locating markets which
provide liability insurance for willful and negligent acts of thewn-
selves and tleir employees in their official capacities, whether
governmental or proprietary,

The question presented is whether the Zonmission wishes to make known to
the Joint Legislative Jommittee its willingress to cooperate in the tort
liability study by studying zovermmental liability. Yrofessor Van
Alstyne is willing to prepare a study which he could deliver early in
1977. "ne staff is not recoumending that the Comnission become involved
and perhaps it would be the best course of action to await s request
from the .loint Legislative {ommittee--a request that probably would not
be wade in absence of some expression of interest on behalf of the
Coumission. Jn the other hand, the Joint Legislative Comnittee nhas an

impossible task and might be grateful for any assistance we could provide.

Recommendations to 1978 and Subsequent Sassions

The staff Las listed in Ixhibicr VI (zold) its suzgestions concern-
ing the recomsendations for 1978 and subsequent sessions. ‘iwo major
matters~-cooperative corporations and governwental liability-have been
discussed above. With resvect to the other matters listed, the follow-
ing observations are made:

(1) It would not be possible to cover all the topics listed for the
1978 Lepislative Propgran,

(2) If possible, we should obtain a consultant on the discovery
study, which we believe is a relatively simple one since it involves a
review of experience under the existing law and an examination and
evaluation of the recent awendments to the federal discovery provisions.

We recommend that Garrett llmore be retained as a consultant. If the



Commission agrees. we will discuss witii him whether he is willing to be
the consultant on the topic anc the compensation he would expect.
(3) 1f Clarence B. Taylor is willing to serve as an expert consul-

tant on the imrketable Title Act study, the staff suggests that we work

out a contract with bhim for the study, This is a very technical study,
and we would want to get considerable input from the Jdalifornia Land
Title Association on the proposed 'miform Act before we brought the
matter to the Commission for consideration. Taylor drafted the model
act tnat served as the basis for wuch of the Uniform sct, It is not too
early to start work at the staff and consultant level on this preject.
(#) The notations uncer the various topics in dxhibit VI will give
you some background information. if you need any additional inforwation,

we ¢an proviae it at the meeting.

tespectfully submitted,

John . Delloully
Executive Secretary



Memorandum 76-77

August 1976

CEXHIBIT I
STUDIES O CURRENT AGENDA OF LAW REVISION COILIISSIOH

STUDY

STUDY STATUS

23 = Partition Procedure

26
a0

36

39

47

52

63

65

67

10

12

77
78

79
&0

81

32
g3
84
35

36

37

kacheat; Unclaimed Froperty

Child Custody, Adoption,'
and Related ‘latters

Condemnation

C:editors' Remedies

Ural Yodification of
Contracts

Sovereign Immunity'

Evidence Code
Inverse Condemnation

Unincorporated Assoclations
Arbitratfon
Ligquidated Damages

Nonprof it Corporations

Landlord-Tenant Relations

Parol Evidence Hule

Prejudgment Interest in
Civil Actions

Out-of-State Trusts
Class Actions

Offers of Compromise
Discovery in Civil Cases

Possibilities of Reverter
and Powers of Termination

Marketable Title Act

Tort Liabflity = -

itecoumendation enacted 1976
Recoumendation enacted 1975

Background studies on child custody and adop-
tion prepared; staff study of guardianship
and conservatotrship in progress

Recommendations enacted 1975, 1976; continu-
- ing study required

Recommendations enacted 1971, 1973, 1974, 1975,

. 1976; continuing stwly required. Additiomal
recommendation (wage garnishment)=--1977 legis-
-lative program; study on enforcement of judg-
ments in progress.

Recommendations enacted 1975, 1976

Recommendations enacted; continuing study
required.

Reconmendations enacted; continuing study re-
quired: background study of federal rules
prepared.

Recommendations enacted' general study pub-
lished; staff study on procedure will be
prepared.

Recommendations enacted:
required.

further study may be

Recommendations enacted;
required.

further study may be

Recommendation-—1976 leg. program; continuing
study required.

Recommendation--1977 leg. program

Recommendations enacted; additional recom-
mendation--1977 leg. program,

Study deferred

Study deferred

lecommendation enacted 1976

Authorized 1975; study deferred
Authorized 1975; study deferred
Authorized 1975;
Authorized 1675;

study deferred
study deferred

Authorized 1975;
Possible authorization 1976 (ACR'170) .

study deferred



Jdemoranduw 7o-77

SEUTBIT IX

STUbILS SUGGCSTED 10 gE DROPPED FROM CURKENT AGENDA

47 - Oral liodification of Contracts

Recommendations on this topic were enacted in 1975 and 1976. Tle
topic does not appear to be one that requires continuing study.

Jut-of-State Trusts

E

decommendation on this topic was enacted in 1976. This topic does
not appear to be one that requires continuing study.



slemorandum 76-77

LAUIZIT ITI

1377 LEGISLATIVE PROGRAM

douprofit Corporation Law. The Comudssion is working on a recome

mendation on this susject for submission to 1977 Leglslature.

iamapges in Action for Breach of 1 Lease. Recommendation approved

for printing and submissior to 1577 Legislature.

Sister State lioney Judguents. Fecommendation proposing technical

revisions approved for printing and submission to 1977 Legislature.

Wage Garnishwent. Recommendation printed on this subject in 1975,

but no bill was introduced in 1976. Counmission will consider com-
ments of State Bar Counittee at September meeting. Could submit
recommendation to 1977 Legislature.
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SARIBIT IV

BEECOMIENDATIONS SUBMITTED TO 1976 SESSION BUT HOT TWACTED

Admissibility of Duplicates

This is a sound recommendation, but it was not acceptable to the
the Assembly Judiciary Committee. and no purpose would be served by
again introducing the recommended legislation at the request of the
Commission,

Undertakinas for Costs

This recommendation was unacceptable to the Assembly Judiciary Com-
mittee, which took a dim view toward undertakings for costs gener-
ally and was unwilling to revise existing statutes to rnake them
constitutional. The staff sees no useful purpose served by again
introducing the recommended legislation at the request of the
Commission.

Condemmation for Byroads and Utility Zasements

The recoumenced legislation was amended in committee and reported
"do pass’ to the ussembly floor. iiowever, before it came to a vote
on the Assembly floor, the bill was amended to delete private con-
demnation authority for byroads. As so amended, the bill passed
the Assembly with the bare 41 votes required to pass a bill (4i
for; 31 apainst}. ‘he staff recommends against the Commission's
again proposing lepgislation to authorize condemnation for byrecads.
Other interested organizations--such as the State Bar Committee on
Condemnation--can propose such lepgislation if such organizatiom
helieves that the legislation is deslrable.



Memorandum 76-77
FEXHIBIT ¥

DRAFT OF LETTEL TJ ASSEMBLYMAN RU0Z

dear Assemblyman Xnox:s

Juring tine wmonth of July, the Law Tevislon Commission completed its
work on a tentative recommendation relating to nonprofit corporation law
and distributed the tentative recomnendation to a large number of per-
sons and organizations for review and comment. e scont you a copy of
the tentative recomuendation.

During the course of its study, the Commission examined the three
major statutes under which cooperative corporations are formed and con-
cluded that cooperative corporaticons should not be governed by the new
nonprofit corporation law. Two of these statutes now provide that co-
operative corporations are governed to some extent by the repealed
General Jorporation Law, aud the Commission has tentatively concluded
that the third statute should be amended to provide that cooperative
corporations formed under that statute should continue to he governed to
some extent by the existing General Wonprofit Corporation Law (which
will be repealed when a new nonprofit corporation law is enacted).

As the Comulssion points out in the tentative recommendation {pages
03-67), 1t will remain necessary to refer to repealed statutory provi-
sions to determine the law anplicable to cooperative corporations until
necessary revisions have been made in the three major cooperative cor-
poration statutes. The Commission recommends that a general study of
cooperative corporation law be made with the objective of correcting
this undesgirable situation as soon as possible.

The Commission understands that the existing Select Committee does
aot plan to cover cooperative corporations in its current study of non-
profit corporation law. The Commission solicits your wviews on the best
method of making the necessary study of cooperative corporation law.
Specifically, do you believe that the Commission should covmence this
study ilmwediately with the objective of submitting a recommendation to
the 1978 Legislature, or would you prefer to have ancther Assembly
Select Committee appointed to umake the study? The Commission would
appreclate knowing your views on this matter because we do not want to
undertake this study if you are planning to have such a study made by an
Assembly Select Committee.

Sincerely,

John ¥, riclaurin
Chairman
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EXHIBRIT VI

RECOMMENDATIONS TO 1978 AND SUBSEQUENT SESSIOWS

Evidence in Eminent Domain and Inverse Condemnation

This recommendation would propose any revisions in the Evidence
Code needed to conform the Evidence Code provisions to the new
Eminent Domain Law or to make other needed changes in the [vidence

Guardianship and Conservatorships

Under existing law, a guardianship or a conservatorship may be cre-
ated to protect property of a person who 1s not able to handle his

or her own property. When the conservatorship statute was enacted
upon recommendation of the State dar, it was plaoned that the con-
servatorship of property statute would be repealed in time so that

the overlap of that statute and the new guardianship statute would
be eliminated. The staff believes that this would be a desirable

ptoject and a State Bar Committee is in agreement and is wiliing to
work with the Commission on the project. The staif would give this
project priority with a view to submitting a recommendation to the

If the Commission undertakes this study, it should be given a2 top
priority with a2 view to submitting the recommendation to the 1978
Legislature, This would be at the expense of other topics listed
for the 1978 Legislative Program.

Evidence--Psychotherapist~Patient Privilege

Recent cases and law review articles amnd letters to the Commis-
slon indicate that a study of the psychotherapist-patient privilege

If the Coumission undertakes this study, it should be given a top
priority with a view to submitting the recommendation to the 1978
Legislature. 7This would be at the expense of other topics listed
for the 1978 Legislative Frogram.

We have on hand the study of the Federal rules and needed conform-
ing changes in the California Evidence Code.

1973 LEGISLATIVE SESSION
1.

Code provisions.
2.

1974 Lepiglature.
3. Cooperative Corporations
4'

is urgently needed.
5. Goverrmmental Liability
1979 LEGISLATIVE SESSION
1. Revisions of the Evidence Code
2,

Discovery in Civil Actions

We will need a consultant on this topiec. See this memorandum.



The Commission has devoted considerable time and resources to this
topic., The staff believes that it should be given priority {(at the
expense of other toplcs not given a top priority) during 1977 and
1973 with a view to submitting a recommendation to the 1979 Legis-
lature. We have a draft statute that covers the entire subject
(except exemptions) although considerable work needs to be com-
pleted on some aspects of the project. Considerable Comission
time will be required to complete work onm this topic.

Child Custody and Related Hatters

We have two background studies on this topic. After work on the
guardianship-conservatorship study is cowpleted, the staff suggests
that the Commission start work on this topic. The staff will soon
start work, in cooperation with our consultant—Professor Rrigitte
ti. Podenheimer--to prepare a draft statute with Comments. This is
a complex and controversial topic and will require a long time to
complete. We would expect to start Commission consideration of the
topic in 1978 or earlier, depending on the situation with respect

You will recall that the Commission selected Professor Friedenthal
as the expert consultant to prepare a background study on this
toplc, Lo contract has been made for the study. I discussed the
study with Professor Friedenthal. He believes that it would be
better to defer the study for a year or two to permit court deci-
sions to further identify the problems and possible solutions. The
dational Conference of Comaissioners on Uniform State Laws has
approved a Uniform Act on Class Actions.

3. Creditors' Remedies
1980 LEGISLATIVE SESSION
1-

to other topics,
2. Class Actions
3.

“larketable Title Act and Related Hatters

The ilational Conference of Comaissioners on Uniform State Laws has
approved a Uniform Simplification of Land Transfers Act. The
Preface to that Act states: '"Particularly influential has been the
model legislation prepared by Professor Lewis i!. Simes and Clarence
B. Taylor for the Section of Real Property, Probate and Trust Law
of the American Bar Association and for the University of Hichigan
Law School. . . ." We suggest ir. Taylor as the consultant on this
toplc. See this memorandum.



